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STATEMENT OF THE CASE
Nature of the Case
In two separate cases, James Jason Ivie was placed on probation after pleading
guilty to felony possession of a controlled substance. Later, the district court revoked
Mr. Ivie's probation in both cases and executed the underlying sentences without any
reduction.

The district court subsequently denied Mr. Ivie's Idaho Criminal Rule 35

(hereinafter, Rule 35) motions for a reduction of sentence.

Mr. Ivie appealed in both cases, asserting in his consolidated appeal that the
district court abused its discretion when it revoked his probation, when it executed the
underlying sentences without any reduction, and when it denied his Rule 35 motions.
In its Respondent's Brief, the State argued that the district court did not abuse its
discretion when it revoked Mr. Ivie's probation, when it executed the underlying
sentences without any reduction, and when it denied his subsequent Rule 35 motions.
(Resp. Br., pp.5-11.)
This Reply Brief is necessary to address the State's contentions that Mr. Ivie
"admitted that his substance abuse constituted willful violations of his probation" (Resp.
Br., p.7), that Mr. Ivie did not "provide new or additional information" in support of his
Rule 35 motions (Resp. Br., p.10), and that "[t]he district court's assessment of
[Mr.] Ivie's eagerness to pay his financial obligations is supported by the facts of this
case" because he failed to maintain full-time employment (Resp Br., p.11 ).
While Mr. Ivie admitted that he violated his probation by using drugs and
consuming alcohol, he did not admit that those violations constituted willful violations of
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his probation. Thus, Mr. Ivie may challenge on appeal the district court's finding that he
willfully violated his probation by using drugs or by consuming alcohol.
Further, even assuming the State were correct that the information presented in
support of his Rule 35 motions was not "new," Mr. Ivie presented additional information
in support of the motions. Thus, Mr. Ivie has established a basis for this Court to find
that the denial of his Rule 35 motions was an abuse of discretion. This Court may
address the merits of the issue of whether the district court abused its discretion when it
denied Mr. Ivie's Rule 35 motions because his sentences are excessive in view of new
and additional information presented with the motions for reduction.
Additionally, while the district court found that Mr. Ivie had violated his probation
by failing to maintain full-time employment, it also found significant reasons for why that
had not occurred. Thus, the district court found that probation violation was not willful.
The district court's finding that Mr. Ivie's failure to maintain full-time employment was not
willful further demonstrates that the district court recognized Mr. Ivie's precarious
financial situation and inability to pay his financial obligations, and that its denial of
Mr. Ivie's request for an extension of time to pay the balances owed was not predicated
on sound reasoning.
Mr. Ivie challenges the State's broader arguments that the district court did not
abuse its discretion when it revoked his probation, when it executed the underlying
sentences without any reduction, and when it denied his Rule 35 motions, but he relies
upon his arguments presented in the Appellant's Brief and will not repeat those
arguments herein.
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Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Ivie's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUES
1.

Did the district court abuse its discretion when it revoked Mr. Ivie's probation?
Did the district court, when it revoked Mr. Ivie's probation, abuse its discretion by
executing the underlying sentences without any reduction?

3.

Did the district court abuse its discretion when it denied Mr. Ivie's Idaho Criminal
Rule 35 motions for a reduction of sentence?
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ARGUMENT
I.
The District Court Abused Its Discretion When It Revoked Mr. Ivie's Probation
Mr. Ivie asserts that the district court abused its discretion when it revoked his
probation. The district court revoked Mr. Ivie's probation after finding that he committed
willful violations of his probation. However, there was insufficient evidence to support
the district court's finding that Mr. Ivie willfully violated his probation by using drugs or
by consuming alcohol, or that he willfully violated his probation by having unsupervised
contact with his wife. Because Idaho Criminal Rule 33(e) authorizes a district court to
revoke probation only for willful violations, the district court abused its discretion when it
revoked Mr. Ivie's probation because it did not act consistently with the applicable legal
standards.

Alternatively, even if the district court correctly determined that Mr. Ivie

willfully violated his probation, the district court still abused its discretion when it revoked
his probation, because it could only reasonably conclude from Mr. Ivie's conduct that
probation was achieving its rehabilitative purpose.
In the Respondent's Brief, the State argues that, "Regarding the consumption of
drugs and alcohol, [Mr.] Ivie's position on appeal is directly contradicted by the position
he took below where he in fact admitted that his substance abuse constituted willful
violations of his probation." (Resp. Br., p.7 (citing Tr., Feb. 15, 2013, p.43, Ls.2-23.)
According to the State, "If the district court erred by finding that [Mr.] Ivie willfully
violated his probation by consuming drugs and alcohol, at worst it is invited error, and
[Mr.] Ivie may not challenge it on appeal." (Resp. Br., p.7 (citing State v. Carlson, 134
Idaho 389, 402 (Ct. App. 2000).)
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Contrary to the State's argument, Mr. Ivie did not admit before the district court
that his using drugs and consuming alcohol constituted willful violations of his probation.
While Mr. Ivie admitted that he violated his probation by using drugs and consuming
alcohol (see Tr., Feb. 15, 2013, p.36, Ls.6-14), he did not admit that those violations
constituted willful violations of his probation.

Mr. Ivie, through his counsel, told the

district court, "With regard to the substance abuse, James admitted that, I think, and
recognizes that that can be a willful violation because I don't think that, although I think
somewhat mitigated by the fact of his mental health issues, I don't think it presents a
defense." (Tr., Feb. 15, 2013, p.43, Ls.2-7.) Mr. Ivie's recognition that his substance
abuse "can be a willful violation" (Tr., Feb. 15, p.43, Ls.3-4 (emphasis added)), does not
mean that he recognized or admitted that his using drugs and consuming alcohol
definitively were willful violations. Thus, Mr. Ivie did not admit before the district court
that his using drugs and consuming alcohol constituted willful violations of his probation.
Because Mr. Ivie did not admit that his using drugs and consuming alcohol
constituted willful violations of his probation, he may challenge on appeal the district
court's finding that he willfully violated his probation by using drugs or by consuming
alcohol. As the State acknowledges (Resp. Br., p.7), "[T]he doctrine of invited error
applies to estop a party from asserting an error when his or her own conduct induces
the commission of the error. One may not complain of errors one has consented to or
acquiesced in." State v. Pentico, 151 Idaho 906, 915 (Ct. App. 2011) (citation omitted).
Because Mr. Ivie did not admit that his using drugs and consuming alcohol constituted
willful violations of his probation, he did not induce, consent to, or acquiesce in the
commission of the error. See id. Thus, the doctrine of invited error does not apply, and
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Mr. Ivie may challenge on appeal the district court's finding that he willfully violated his
probation by using drugs or by consuming alcohol.

II.
The District Court, When It Revoked Mr. Ivie's Probation, Abused Its Discretion By
Executing His Underlying Sentences Without Any Reduction
Mr. Ivie asserts that when the district court revoked his probation, it abused its
discretion by executing his underlying sentences without any reduction.

The district

court abused its discretion because the underlying sentences are excessive under any
reasonable view of the facts.
The State's arguments regarding this issue are unremarkable, and to challenge
those arguments Mr. Ivie relies upon his arguments presented in the Appellant's Brief
and will not repeat those arguments herein.

111.
The District Court Abused Its Discretion When It Denied Mr. Ivie's Idaho Criminal Rule
35 Motions For A Reduction Of Sentence
Mr. Ivie asserts that the district court abused its discretion when it denied his
Rule 35 motions for a reduction of sentence. The district court abused its discretion
because Mr. Ivie's sentences are excessive in view of new and additional information
Alternatively, the district court abused its

presented with the motions for reduction.

discretion when it denied Mr. Ivie's request for an extension of time to pay the balances
owed, because the denial was not predicated on sound reasoning.
Mr. Ivie asserts that the district court abused its discretion when it denied his
Rule 35 motions, because his sentences are excessive in view of new and additional
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information presented with the motions for reduction.

Specifically, Mr. Ivie presented

new and additional information on his mental health issues and his lack of proper
medication while serving the discretionary jail time in November and December of 2012.
Instead of presenting any counterargument to Mr. Ivie's assertion that his
sentences are excessive in view of new or additional information (see Resp. Br., pp.1011 ), the State argues that the information presented in support of Mr. Ivie's Rule 35
motions "was presented to the district court at the evidentiary hearing where it was
found that [Mr.] Ivie violated his probations."

(Resp. Br., p.10.)

Thus, the State

contends that, "Because this is not new or additional information, [Mr.] Ivie's argument
that the district court abused its discretion by denying the Rule 35 motion[s] on this
basis fails." (Resp. Br., p.10.)
Mr. Ivie submits that he has established a basis for this Court to find that the
denial of his Rule 35 motions was an abuse of discretion because his sentences are
excessive in view of new and additional information presented with the motions for
reduction.

Specifically, Mr. Ivie presented additional information in support of the

motions. As recognized by the State (Resp. Br., p.10), the Idaho Supreme Court has
held that, "When presenting a Rule 35 motion, the defendant must show that the
sentence is excessive in light of new or additional information subsequently provided to
the district court in support of the Rule 35 motion." State v. Huffman, 144 Idaho 201,
203 (2007). While the Court stated in Huffman that "[a]n appeal from the denial of a
Rule 35 motion cannot be used as a vehicle to review the underlying sentence absent
the presentation of new information," id., the Court has indicated that additional
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information also serves as a basis for an appellate court to find that a denial of a Rule
35 motion was an abuse of discretion.
For example, in State v. Adair, 145 Idaho 514 (2008), the Idaho Supreme Court,
citing Huffman, stated that, "absent the presentation of new evidence, an appeal from a
Rule 35 motion merely asks this Court to review the underlying sentence.

Without

additional information being presented, there is no basis for this Court to find that the
denial of the Rule 35 motion was an abuse of discretion." Adair, 145 Idaho at 517
(citation omitted). The Adair Court, because "[n]o additional information was provided to
the trial court to indicate that the sentence was excessive," decided that "[t]he trial court
operated within its discretion when it denied [the defendant's] Rule 35 motion for
reduction of sentence." Id.
Because the Idaho Supreme Court in Huffman and Adair recognized "additional
information" (alongside "new information") as a way to show that a sentence is
excessive in support of a Rule 35 motion, Huffman, 144 Idaho at 203, Adair, 145 Idaho
at 517, Mr. Ivie submits that additional information serves as a basis for an appellate
court to find that a district court's denial of a Rule 35 motion was an abuse of discretion.
Here, Mr. Ivie has established a basis for this Court to find that the denial of the
Rule 35 motion was an abuse of discretion, because he presented additional
information in support of his Rule 35 motion. Even assuming the State were correct that
the information presented in support of the Rule 35 motion was not "new" because the
district court was already aware "that he received 15 days of discretionary jail time as a
consequence for ripping a phonebook in half at the vocational rehabilitation center,
during which time he was off his medications" (see Resp. Br., p.10), the information
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presented in support constituted "additional information" on Mr. Ivie's mental health
issues and lack of proper medication.

Huffman, 144 Idaho at 203, Adair, 145 Idaho

at 517. The information further emphasized that Mr. Ivie did not have any control over
going off his medications, and that he turned to drugs and alcohol in an attempt to
manage his mental health issues after being forced off his medications for over two
weeks.

(R., pp.283, 495.)

The information also highlighted that Mr. Ivie could and

would succeed on probation if he were allowed the chance to have uninterrupted mental
health treatment and medication. (R., pp.283, 495.)
Thus, because Mr. Ivie presented additional information in support of his Rule 35
motions, he has established a basis for this Court to find that the denial of the motions
was an abuse of discretion. This Court may address the merits of the issue of whether
the district court abused its discretion when it denied Mr. Ivie's Rule 35 motions
because his sentences are excessive in view of new and additional information
presented with the motions for reduction.
Alternatively, Mr. Ivie submits that the district court abused its discretion when it
denied the Rule 35 motions, because the denial of his request for an extension of time
to pay the balances owed was not predicated on sound reasoning. The denial of an
extension utterly contradicted the district court's earlier recognition of Mr. Ivie's
precarious financial situation and inability to pay his financial obligations, because
Mr. Ivie is unable to pay the balances owed while he is in prison. The district court's
denial of the request for an extension to pay the balances owed also represents an
abuse of discretion because it interferes with Mr. Ivie's rehabilitation.
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The State suggests that the district court did not abuse its discretion by denying
Mr. Ivie's request for an extension of time to pay the balances owed, because Mr. Ivie
would not pay the balances owed if granted an extension. (See Resp. Br., pp.10-11.)
According to the State, "If [Mr.] Ivie's payment history is any indication, allowing him to
postpone his payments until after he is either paroled or tops-out of his sentence would
be a futile gesture." (Resp. Br., pp.10-11.) "While out on probation, [Mr.] Ivie made no
efforts to find or maintain employment in order to make his payment obligations."
(Resp. Br., p.11.) The State contends there is no reason to believe that Mr. Ivie would
do better on parole, and thus, "The district court's assessment of [Mr.] Ivie's eagerness
to pay his financial obligations is supported by the facts of this case." (Resp. Br., p.11.)
The State's argument on this point does not mention that, while the district court
found that Mr. Ivie failed to maintain full-time employment, it also found significant
reasons for why that had not occurred. With respect to the alleged failure to maintain
full-time employment, the district court stated, "I find it's a fact that that's true, but there
are also significant reasons why that has not occurred." (Tr., Feb. 15, 2013, p.44, Ls.69.) The district court then stated, "I think it is essentially an impossible condition for this
defendant to meet given the fact that he is on Social Security disability almost answers
the question as to his employability." (Tr., Feb. 15, 2013, p.44, Ls.9-12.) Thus, the
district court found that probation violation was not willful. (Tr., Feb. 15, 2013, p.44,
Ls.13-14.)
The district court's finding that Mr. Ivie's failure to maintain full-time employment
was not willful further demonstrates that the district court recognized Mr. Ivie's
precarious financial situation and inability to pay his financial obligations, and that its
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subsequent denial of Mr. Ivie's request for an extension of time to pay the balances
owed was not predicated on sound reasoning. Rather than reflecting Mr. Ivie's lack of
"eagerness" to pay, as the State argues (see Resp. Br., p.11 ), Mr. Ivie's failure to
maintain full-time employment shows that he was in a precarious financial situation. In
the words of the district court, "the fact that he is on Social Security disability almost
answers the question as to his employability." (Tr., Feb. 15, 2013, p.44, Ls.11-12.) It
also indicates why Mr. Ivie was unable to pay his financial obligations, because when
Michael Smith told Mr. Ivie that his wife could not be the payee for his Social Security
benefits, the probation officer took away Mr. Ivie's sole source of income.

(See

Tr., Feb. 15, 2013, p.33, Ls.5-25.)
In light of the district court's earlier recognition of Mr. Ivie's precarious financial
situation and inability to pay his financial obligations-as further borne out by the district
court's finding that his failure to maintain financial employment was not willful-it cannot
be said that the district court's denial of Mr. Ivie's request for an extension of time to pay
the balances owed was predicated on sound reasoning.
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CONCLUSION
For the above reasons, as well as the reasons contained in the Appellant's Brief,
Mr. Ivie respectfully requests that this Court reduce his sentences as it deems
appropriate. Alternatively, he respectfully requests that his cases be remanded to the
district court for a new probation violation hearing.

Alternatively, he respectfully

requests that that the district court's orders denying his Rule 35 motions be vacated and
the cases remanded to the district court for further proceedings.
DATED this 22 nd day of April, 2014.

BEN P. MCGREEVY
Deputy State Appellate Public Defender
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